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The Responsibility to Protect (R2P):
The International Community and
Responsibility:

Mariko SHOJI *

Who is the subject of the Responsibility to Protect] R2P[?
Who has the responsibility? The ICISS report’s central theme
is that sovereign states have a responsibility to protect their
own citizens from avoidable catastrophe, but when they are
unwilling or unable to do so, the responsibility must be borne
by the broader community of states. The main subject of the
ICISS report is the “international community.”? And the inten-
tion of the ICISS report is that the international community
takes responsibility. In this paper, the following 4 questions
will be discussedd] 10What is the international community?
Actors relating to the notion of R2P are examined[d 2[1Does
the international community have international ownership?
00 30What is international responsibility?] 4C0Can the interna-
tional community take responsibility?

Preface

The notion of “Responsibility to Protect] R2P[T is introduced
by the following report: The International Commission on
Intervention and State Sovereignty] ICISS[ The Responsibility to
Protect, The Report of the International Commission on Intervention
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and State Sovereignty, December 200101 ICISS reportl]

Basic Principles of ICISS report is following:

A. State sovereignty implies responsibility, and the prima-
ry responsibility for the protection of its people lies
with the state itself.

B. Where a population is suffering serious harm, as a
result of internal war, insurgency, repression or state
failure, and the state in question is unwilling or
unable to halt or avert it, the principle of non-inter-
vention yields to the international responsibility to
protect.

The International Commission on Intervention and State
Sovereignty] ICISSis not an organ of the United Nations,
but the notion of R2P was taken up by the outcome docu-
ment of the World Summit in 2005 which was convened as
the United Nations General Assembly. This outcome docu-
ment was adopted by consensus of the heads of state and
heads of government from 191 member states of the UN.
The UN Secretary-General examined the notion of R2P and
publicized a report of the Secretary-General on 12 January
2009 titled “Implementing the responsibility to protect:
Report of the Secretary-General.”?

We can say that the notion of R2P is a critical normative
notion in the field of peace and security by the United
Nations.

The United Nations has invented many new international
norms.* Some of these new norms are certainly international
law, but other new norms are not positive international law in
the strict sense.

Nowadays, in the field of UN activities, there must be some
necessity to seek new type of norms. Traditionally, interna-
tional society has sought international law among sovereign
states. But the notion of R2P cannot be explained in a purely
international legal context. We can explain the usefulness
and validity of the notion of R2P, without any international
legal implication. Today, not only international law but also
global norms have to be considered in the context of global
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governance. The notion of the Responsibility to Proteci R2P[]
is not a notion of international law, but we can say that it is a
global norm. And these global norms, which are at a chaotic
stage of law or international expectation, are supporting
global governance and the international community.

The report of the ICISS stated, “Above all, the issue of
international intervention for human protection purposes is
a clear and compelling example of concerted action urgently
being needed to bring international norms and institutions
in line with international needs and expectations.”®

The notion of R2P can not be explained clearly by an exact
theory of international law, but this notion reflects interna-
tional needs and expectations. How can international law
explain international needs and expectations theoretically? It
is necessary to explain and analyze the notion of R2P not
only from the viewpoint of the theory of international law
but also from the viewpoint of the theory of international
politics.

We can analyze the notion of R2P from many angles such
as the legal problems of R2P,° the norm creating process of
R2P,” and so on. This paper focuses on the relationship
between the notion of responsibility and the international
community.

I. The International Community

In the first place, let us examine the subject of the notion of
R2P, and then the notion of the international community will
be examined.

Dr. Ramesh Thakur, who is one of the main members of
the International Commission on Intervention and State
Sovereignty, tells that there must be some questions about
the notion of R2P. One of these questions is who takes
responsibility, and he mentions that the international com-
munity takes responsibility. But there must be another ques-
tion: what is the international community? Is the United
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Nations the subject of responsibility? Dr.Thakur answered,
“States community, regional organizations, international
organizations, NGOs, the UN and so on. Various actors are
included in the international community.”®

How can the international community take responsibility?

[] 1[7New actors: what is the international community?

The report of the ICISS mentions “With new actors . . . has
come a wide range of new voices, perspectives, interests,
experiences and aspirations . . . Prominent among the range
of important new actors are a number of institutional actors
and mechanisms, especially in the areas of human rights and
human security.”®

But, what is the international community? The ICSS report
says that a number of institutional actors and mechanisms
and many new non-state actors are also included in the inter-
national community. The report mentions examples.
According to the ICISS report, such mechanisms as the
UNHCHR, UNHCR, ICTY and ICC, as well as many new non-
state actors, such as NGOs, and the growing number of
media and academic institutions are included as internation-
al actors. Furthermore, armed non-state actors ranging from
national and international terrorists to traditional rebel
movements and various organized criminal groupings are
included in the category of non-state actors, t00.*

In conclusion, the international community includes many
new international actors.

[ 2[7Does the international community have international
ownership?

How can we analyze such new actors? If an actor is recog-
nized as an international actor, such an actor must have inter-
national ownership.* Next, let us examine the definitions of
international actor not only from the theory of international
law but also from that of international politics.
O aOlInternational law
The logic of international law provides a useful approach to
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realize some theoretical problems. What is the international
community from the viewpoint of international law? And
what are actors from the viewpoint of international law?
When we study actors in the field of international law, if these
actors have the nature of legal subjects are examined.

The International Court of Justice, reports 1949 say: A sub-
ject of the law is an entity capable of possessing international
rights and duties and having the capacity to maintain its
rights by bringing international claims.*

Hersch Lauterpacht says: “As in any other legal system, so
also in the international sphere the subjects of law are the
persons, national and juridical, upon whom the law confers
rights and imposes duties. In international law these persons
are normally States.”*

And he continues: “However, the view that entities other
than States can be subject of international law has been
denied by many; and although opposition to it has receded
under the impact of modern developments it cannot, as yet,
be said that it has been generally accepted.”*

In the field of international law, states are principal sub-
jects of international law. And in the field of international
law, rights and obligations are vital elements for the subjects
of international law.

What about the other actors on the earth? For example,
international organizations such as the UN have the right to
conclude treaties with other international actors.

Rebecca Wallace says: “Their [international organizations]
legal personality may to some extent parallel that of states.”
And she continues, “The constituent document may express-
ly provide that an organization is to have international legal
personality.”

To this extent, the UN has the nature of an international
legal actor. But how about individual, do they have the nature
of international legal actors in the international arena?

Wallace says: “Individuals have limited international legal
personality, although contemporary international law
increasingly recognizes that an individual may possess both
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rights and duties.”*

In proportion to the number of rights and obligations,
international actors have ownership or subject-ability of inter-
national law. When we consider the subject of international
norms, there must be a difference between the notion of
legal personality and the notion of international legal actor.
What is a legal personality?

A business dictionary offers the following definition:

“Entityd such as a firmOother than a natural person

O human beingOcreated by law and recognized as a legal enti-
ty having distinct identity, legal personality, and duties and
rights. Also called artificial person, juridical entity, juristic
person, or legal person. See also body corporate.”*’

A legal personality or juristic or juridical person is a legal
entity through which the law allows a group of natural per-
sons to act as if it were a single composite for certain purpos-
es, or in some jurisdictions, for a single person to have a
separate legal personality other than their own.*®

There must be some difference between an international
subject and an international personality. For example, an
incompetent person has full rights and obligation.* He or
she is a fully legal actor or subject. But I think that an incom-
petent person has limited legal responsibility within his abili-
ty or capacity. From this consideration, on the one hand, a
legal subject or actor has rights and obligations, and on the
other hand, a legal personality has power or ability and
responsibility.

Although the legal ownership of the international commu-
nity as a whole cannot be explained, not only states but also
many international actors can have international legal rights
and obligations.

O bOInternational politics
Next, let us examine the international community and the
many new actors in the international arena from the view-
point of international politics.

Paul Viotti and Mark Kauppi explain the actor as follows:
“A participant or player. The state is considered by realists to
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be the principal actor in international relations; other non-
state actors include transnational actors such as multinational
corporations and banks.”®

Sovereign states are the principal actors on the earth. The
other actors, non-state actors, are just kind of participants or
players on the earth.

Professor Ryo Oshiba says international actors have:

“1. The nature of independence: The actor has the ability
to decide its purpose and interest. And it has the abili-
ty to take responsibility for its deed.

2. The ability of mobilization: The actor has the ability to
mobilize the people and other resources.

3. The nature of internationality: The actor has the abili-
ty to exert an important influence on the international
relations or other actors.”

From these considerations, three points are mentioned for
the definition of international actors in the context of global
normsL] ildthe nature of internationality[] iildlegally: rights
and obligations, andJ iiil]politically: power and responsibili-
ty.

O i0The nature of internationality: An actor that can
move or influence internationally. International actors
have the ability to influence other actors trans-bound-
arily.

O iilJFrom the viewpoint of international law, internation-
al actors have to have rights and obligations to some
extent. These rights and obligations are not necessarily
full rights and obligations like those of a sovereign
state.

O iiidFrom the viewpoint of international politics, politi-
cal scientists analyzed how much power international
actors or non-state actors have.

But from the viewpoint of responsibility and accountability,
we have to analyze international actors.
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I1. Responsibility

[710What is international responsibility?

Next, the meaning of responsibility is considered. Can non-state
actors have an ability to take a responsibility? Can the interna-
tional community take responsibility? Can they, new actors, be
punished internationally?

The Oxford dictionary explains the meaning of responsi-
bility as follows:

“1. a duty to deal with or take care of sb/sth, so that you
may be blamed if sth goes wrong.
2. blame for sth bad that has happened.
3. a duty to help or take care of sb because of your job,
position, etc.”?
O alInternational law
The theory of international law explains the meaning of
international responsibility from the viewpoint of the interna-
tional legal context.

Professor lan Brownlie says: “International responsibility is
commonly considered in relation to states as the normal sub-
jects of the law.”?

If a state violates international law, that state is alleged to
be in breach of an international legal obligation and has a
legal responsibility.

How can the state take responsibility? There are three ways:
reparations, restitution, and satisfaction. Satisfaction means
all the release acts for responsibility without reparations and
restitution. Apology is one of the main release acts for
responsibility.

And the subjects of responsibility in international law are
mainly states and international organizations. Individuals can
take responsibility restrictedly in the field of international law
such as responsibility for war. The notion of responsibility in
international law is closely related to the violation of law.

How can we explain the notion of R2P in this international
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legal sense? Does the international community violate inter-
national law? The idea of responsibility used in the notion of
R2P is somehow related to the idea of power.

The famous legal scholar Wesley Newcomb Hohfeld cate-
gorizes legal notions as follows. He suggests that there are
counterpart relationships among some legal notions, and
there are some pairs of counterpart legal notions.

Categorization by Hohfeld*
Jural Correlatives

Right privilege libertydl  power immunity
Duty] Obligationl  no-right liability™l responsibilityd  disability

From Hohfeld’s famous categorization, we can see that the
notion of right is the counterpart of the notion of obligation,
and the notion of responsibility] liabilitydis the counterpart
of the notion of power. And we can see that obligation and
responsibility have a different meaning. Hohfeld explains, “A
duty or a legal obligation is that which one ought or ought
not to do. ‘Duty’ and ‘right’ are correlative terms. When a
right is invaded, a duty is violated.”” The word “duty” in this
context, is as the same meaning as the word “obligation.”
And he continues, “Powers and Liabilities. As indicated in the
preliminary scheme of jural relations, a legal power] as dis-
tinguished, of course, from a mental or physical powerOis
the opposite of legal disability, and the correlative of legal lia-
bility.”? The word “liability,” in this context, is as the same
meaning as the word “responsibility.”

And the notion of “right” and “obligatior] duty™ is closely
related to the theory of international subjectivity. On the
other hand, the notion of “power” and “liability’] responsibili-
ty[T is closely related to the theory of international personali-
ty. This is the difference between the theory of international
subjectivity and that of international personality. From the
viewpoint of international law, it is an important element for
international actors if the actors-subjects have rights and
obligations, which is the explanation of international subjec-
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tivity. In contrast, it is important for international personality
if the person has power and responsibility. There must be
some difference between international subject and interna-
tional personality. For example, an incompetent person has
rights and obligations. He or she is a fully legal actor or sub-
ject. But an incompetent person has limited legal responsibil-
ity within his ability or capacity. From this consideration, on
the one hand, a legal subject or actor has right and obliga-
tions, and on the other hand, legal personality has power or
ability and responsibility.

Following this logic, there is a possibility these internation-
al actors will take responsibility, although international actors
do not have any obligation. Because the notion of responsi-
bility and the notion of obligation have a different meaning,
we have to use these two notions in a different context.

The notion of R2P1 responsibility to protectCdemands
that international actors protect human security. This act of
protection is not an obligation of the international communi-
ty but a responsibility of the international community.

O bOInternational politics

Now we have to examine the notion of responsibility in the
political sense. New actors in the context of global gover-
nance have to be explained not only from the viewpoint of
the nature of international legal subjects but also from the
viewpoint of the nature of international political actors.

Professor Oshiba explains that the nature of independence
is the first element of an international actor: “1.The nature of
independence: The actor has the ability to decide its purpose
and interest. And it has the ability to take responsibility for its
deed.”

There are a few research papers that examined the notion
of responsibility in the field of international politics.

Robert Jackson and George Sdrensen categorize the notion
of responsibility into the following three parts: “We can dis-
cern at least three distinctive dimensions or levels of respon-
sibility which correspond to Wright’s three traditions noted
abovef] 10devotion to one’s own nation and the well-being
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of its citizens{J 200respect for human rights, rights of other
states and for international law; and 300respect for human
rights.”2

They classifyd 10national responsibilityd 20international
responsibility, andd 30 humanitarian responsibility.
Regarding the third one, “humanitarian responsibility has
the cosmopolitan standard for evaluating foreign policies
which gives rise to Kantian precepts . . . .”® This third catego-
ry of responsibility, humanitarian responsibility, produces a
drastic change in the notion of responsibility. The notion of
R2P falls in this category of humanitarian responsibility. In
the future, the theory of international norms will have to
exploit how to analyze not only rights and obligations but
also power and responsibility of international actors.

[72[JCan the international community take responsibility?

As mentioned before,® the ICISS report on R2P requests the
international community to take responsibility to protect.
Can the international community take this responsibility?
0 a0The Westphalian approach
From the viewpoint of the Westphalian approach, sovereign
states have a primary responsibility not only in the legal sense
but also in the political sense in the international arena.
[JilJInternational politics
It must be easy to take a political realist approach to take a
Westphalian perspective. It is important for the Westphalian
approach to focus on the relationship between sovereign
states and to stress a power politics by sovereign states; this is
a political realist approach. It is simple to understand, and it
is simple to keep order on the earth, if we follow the political
realist approach, sovereign states have to take all the respon-
sibilities on the earth.

There is an old Japanese saying, “I have to take responsibili-
ties for all matters. If a telephone pole is tall, if the color of
mailbox is red, any problems, | have to take responsibility.”

Do sovereign states have to take such a broad responsibili-
ty? Do sovereign states have responsibility for all the prob-
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lems on the earth? It must be too much of a burden for sov-
ereign states to take all responsibility on the earth.
[JiidInternational law

From the viewpoint of traditional international law, sovereign
states have a primary responsibility in the international
arena.

Professor I. A. Shearer says: “The wrongs or injuries which
give rise to state responsibility may be of various kinds. Thus
a state may become responsible for breach of treaty, in
respect of the non-performance of contractual obligations,
for injuries to citizens of another state, and so on.”*

If there are some wrong acts on the earth, sovereign states
have to take responsibility for them. But what country can
take responsibility for her wrongdoings of Al-Qaida? It is rea-
sonable to take responsibility if a state violates international
law. But if Al-Quaida commits a terrorist attack in the United
States or in other countries, such as Afghanistan, Pakistan,
Saudi Arabia, or the UK, which country should take responsi-
bility? It is reasonable that Al-quaida itself has to be responsi-
ble for its deeds.

In the international arena, sovereign states do not have to
take all the responsibilities on the earth. It is natural that
every actor has to accept its own responsibility not only in
domestic society but also in the international arena.

O bOThe international community: new actors
We cannot ignore the trend of globalization. There are multi-
ple actors on the earth that operate trans-boundarily. Every
actor has to take its responsibility in the international arena.

We cannot ignore the trend of globalization. There are
multiple actors on the earth that operate trans-boundarily.
Every actor has to take its responsibility in the international
arena.

Nowadays, not only sovereign states but also non-state
actors can take responsibility through economic sanctions by
the UN Security Council. Hereinafter, we will analyze eco-
nomic sanctions by the UN Security Council. Through this
analysis of economic sanctions by the UN Security Council,
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we can see if every actor can take responsibility in the inter-
national arena.

Sanctions are penalties or other means of enforcement
used to provide incentives for obedience with the law, or with
rules and regulations.® In the sense of criminal law, sanctions
and punishment mean atonement by a person who violates
law. A person who violates law takes responsibility by this kind
of atonement being received sanctions. Of course, the sanc-
tions by the UN Security Council are not always judicial ones
but they are legitimately authorized by the Security Council.
The analysis of sanctions by the UN Security Council demon-
strates if new actors can take responsibility in the internation-
al arena.

In this context, resolutions by the UN Security Council that
decide sanctions are analyzed. If new actors are the object of
sanctions or the subject of sanctions of the resolution by the
Security Council, we can recognize such new actors have the
ability to take responsibility not only in domestic arena but
also in international arena. | analyze all resolutions for eco-
nomic sanctions by the Security Council from 1945 to
September 20009.

[Ji[JThe object of sanctions

U 10State:
4 cases Res. 2327 1968[] Res. 4187 19770 Res. 1683
[0 20060 Res. 16891 20060 Res. 16961 2006[] Res. 1718
(0 200607 Res. 17371 20060] Res. 17441 20070] Res. 1747
[0 20070 Res. 17537 20070 Res. 17311 2006[] Res. 1874
[0 200900

O 20Both conflicting parties:
On the occasion of sanctions, it can not be identified
which party is the aggressor, so all parties in the con-
flict become the object of sanctions.
Res. 10720 19960] Res. 7337 1992[] Res. 129471 20000
Res. 17010 20060 Res. 159171 20050] Res. 16167 2005[)
Res. 165471 20060 Res. 16767 20060] Res. 16791 2006[]
Res. 169871 20060 Res. 17087 2006] Res. 17131 2006[]
Res. 172471 20060 Res. 17271 20060] Res. 174971 200701
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0 30Rebels:
Obviously rebels are non-state actors. Such non-state
actors become the object of sanctions.
Res. 13437 20010 Res. 8641 1993[] Res. 15337 20040

O 40Terrorism:
Sanctions against terrorism are an important issue for
the UN.
Res. 7847 1992[] Res. 1070J 1996[] Res. 1373120010
Res. 13687 20010 Res. 15357 20040 Res. 16241 20050
Res. 163671 20050

0 50Blame by individual name:
In need of targeted sanctions, the target of sanctions
has to be clarified by individual name.
Res. 19937 1998[] Res. 12211 19990 Res. 12671 1999(J
Res. 13337 20000 Res. 13387 2002[] Res. 15267 20040
Res. 16171 20050 Res. 16727 20060] Res. 17357 200601
Precisely defined object of sanctions: The person who
is the target of sanction is eliminated by his vocation,
status, or crime.
Res. 9170 1994[] Res. 16361 20050 Res. 169871 20060
Carefully targeted in support of clear objectives and
implemented in ways.
Res. 161771 20050 Res. 17307 20060] Res. 173571 200601

From this analysis, we can see that the objects of sanctions
are not always United Nations’ member states. Essentially the
Charter of the United Nations is a multinational treaty and is
ratified by the UN member states. An international treaty has
legal binding force upon its contracting states. Theoretically,
the UN Security Council is permitted to decide sanctions
solely against UN member states. This is because one of the
most important international legal principles is pacta tartiis
nec nocent nec prosunt] a treaty does not create either obliga-
tions or rights for a third state without its consent The UN
member states conclude the UN Charter under the agree-
ment that the member states would be sanctioned if the state
is acknowledged to be an aggressor state by the Security

90



Council. From this context, the Security Council is autho-
rized to decide sanctions only against member states in a
legal strict sense.

But in this analysis of the Security Council resolution, we
can see that not only member states but also a variety of non-
state actors can be the object of sanctions.®*® The objects of
sanctions are expanded horizontally and vertically.
Horizontally they expand from the UN member states to
non-member states or to both parties in a conflict. Vertically
they expand from state actors to non-state actors, such as
rebels, individuals, and terrorists. This means that new actors
should take international responsibility because the new
actors become the object of economic sanctions by the
United Nations.

[Jii[JThe subject of sanctions

The UN Charter, Article 41, stipulates:“The Security
Council may decide what measures not involving the use of
armed force are to be employed to give effect to its decisions,
and it may call upon the Members of the United Nations to
apply such measures.”

It is the member states that should obey decisions by the
UN Security Council. There is no obligation for non-member
states and non-state actors to obey the decisions. In this sec-
tion, the subjects of sanctions will be examined.

O 10AIl member States:
Around 30 cases

O 20All the member states and non member states: All
States
More than 60 cases

O 30AIl the states, international organizations, regional
organizations and specialized agencies. In some cases,
such humanitarian organs as the WFP, UNICEF, and
UNHCR are exceptions, because weak people in the
sanctioned state are in danger of becoming the victims
of sanctions. International organizations join the sanc-
tions, case by case basis.
More than 30 cases
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O 40A specific country by name especially adjacent
countries(d
The boundaries of African countries have been arbi-
trarily drawn by the colonial powers, so it is meaning-
less to exercise sanctions against African countries by
name. The security system in Africa needs measures
against not one country but surrounding countries as
well.
Res. 82000 1993[] Res. 8331 1993[] Res. 15847 20040
Res. 16497 20050 Res. 17447 20070 Res. 174971 20070

0 501Including conflicting parties:
The various conflicting parties are coexisting, and it is
difficult to separate the subject of sanctions from the
object of sanctions and to exercise the sanctions. Strict
sanctions in total are demanded with the both sides.
Res. 14557 20030 Res. 7271 19920

0 60People:
For the effective economic sanctions, people, who goes
across the border of sanctioned state with trading com-
modities, has to be blocked out.
Res. 15941 20050

0 700thers:
Res. 13687 199501
Oil for food project
Only Turkey is permitted sanctions cancellation.

0 80The international community:
The first time for a resolution of the UN Security
Council to use the term “international community” was
in Resolution 1368, paragraph 4, on the occasion of
September 11, 2001 terrorist attack.

The Security Council “4. Calls also on the international
community to redouble their efforts to prevent and suppress
terrorist acts . .. ."*

And the word “international community” was also used in
Res. 16741 20060 This resolution was adopted for endorsing
the validity of the Report of the Secretary-General of 28
November 2005.
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There were urgent needs and expectations for the interna-
tional community to cope with such a terrible terrorist attack.
In this sense, the international community was perceived as
participants in the UN sanctions. And the Security Council’s
Resolution 1368 on the occasion of September 11, 2001, it
has the legal binding force. The term “international commu-
nity” is prescribed on this legal binding decision. For this rea-
son, we can recognize the term “international community” as
the keyword for international legal document.

Against a strict international legal theory, already non-state
actors and the international community are included togeth-
er with member states in the context of economic sanctions
by the Security Council. The objects of sanctions and the sub-
jects of sanctions have been expanded. In this sense, the
notion of R2P has some meaning in global governance.

I11. Global Governance and the Notion of R2P

[J1[JA valid connotation for global governance or global public
sphere

The notion of R2P cannot be explained in the pure legal con-
text, but we can explain the usefulness and validity of the notion
of R2P. If the notion of R2P presents a valid meaning for global
governance or global public sphere, in the first place, we have to
discuss what the subject of R2P is. It is very important for the
study of global governance to clarify subjects and actors. And as
mentioned above, the subjects of R2P is “international communi-
ty” including international organizations, non-state actors and so
on. For the theory of international law, sovereign states are most
important actor. On the other hand, for the theory of global gov-
ernance, various actors on the earth are important elements.

We can see similar type of notions such as the notion of
peace-building and preventive diplomacy conflict preven-
tiond Comparing the notion of R2P with the notion of
peace-building and preventive diplomacy, the notion of R2P
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has some special features, that is, the responsibility to pre-
vent, the responsibility to react and the responsibility to
rebuild. This sequence has already been discussed. Why
should we discuss the notion of R2P as a new notion?

In his book “Anarchical Society,” the famous scholar of
international politics, Hedley Bull poses three basic
questions] iOWhat is order in world politicsT] iiDHow is
order maintained within the present system of sovereign
states?] iiidDoes the system of sovereign states still provide a
viable path to world order?®

If we take the Westphalian approach, the state-to-state rela-
tionship and the sovereign states system is most important for
the world order today. We can keep order by the sovereign
states system. But is it appropriate for the world today? There
are various kinds of international and transnational actors on
the earth today. In the age of globalization, the global system
is more complex than the sovereign state system. What
should we do?

It is realistic to think that sovereign states have primary
responsibility for the world order today. We cannot deny the
importance of the role of sovereign states today, but it is
unreasonable for sovereign states to take all the responsibili-
ties for all global problems. It must be reasonable that not
only sovereign states but also various international actors on
the earth have to take responsibility in proportion to their
ability. Various international actors have the ability to take
responsibility in proportion to their ability.

Not only top-down governance but also a bottom-up gover-
nance perspective is needed today. We can construct a global
order based on every actor’s every responsibility. This is bot-
tom-up governance and bottom-up order. As shown by the
case of Grameen Bank, poor people and weak people are
trust worthy. Poor and weak people can take responsibility.

Accumulating of this kind of small power and small respon-
sibility from the bottom, we can construct a global order for
twenty-first century.

And the meaning of R2P is that not only sovereign states
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but also the international community can take responsibility.
As for us, we are used to having a sense that order comes
down from the top. Top-down security is useful. But in addi-
tion to top-down security, we can construct bottom-up securi-
ty through responsibility of the international community and
new actors.

[] 2[7The challenge of the notion of R2P

Finally, I will discuss the challenge of the notion of R2P. How
can we secure the deliberative public sphere for the interna-
tional community? As far as the subject of R2P is the interna-
tional community, some kind of democratic implication is
needed for R2P. This is a big problem for the notion of R2P
in the context of global governance.

As many researchers point out, R2P has a danger of abuse
by the big powers. Several parts of the notion of R2P cannot
be explained logically in the context of international law.
How should we make the international community partici-
pate? There is a lack of a mechanism in the international
community. It is necessary for the discussion of various
actors’ governance or multi-stakeholder governance to
secure some processes for them, such as the participation
process, deliberative process, executive process and checking
process.

Some scholars, Anthony Giddens,* Terry Macdonald,*” and
Minu Hemmati,*® propose multi-stakeholder initiatives. This
kind of proposal has a nice mechanism for global gover-
nance, but there is a danger of the dispersion of responsibili-
ty in the global arena.

A serious problem for the notion of “international commu-
nity” of R2P is to secure responsibility of the international
community.

Conclusion

In this paper, following four points are examined. The subject of
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R2P is the international community[] 10What is the interna-
tional community?Z] 2[0Does the international community have
international ownership?] 30What is international responsibili-
ty?Z] 400Can the international community take responsibility?

In the context of R2P, the international community
includes many new international actors such as international
organizations, many new non-state actors and furthermore,
armed non-state actors.

Does the international community have international own-
ership? If an actor is recognized as international actor, such
an actor must have international ownership. What is interna-
tional actor? Three points are mentioned for the definition
of international actors in the context of global norm ilThe
nature of Internationalityd iil] Legally: Rights and
Obligations and iiiClPolitically: Power and Responsibility.

What is international responsibility? We can’t explain the
notion of R2P from the viewpoint of international law,
because the notion of international responsibility is closely
related to the right and the obligation. The notion of
“responsibility” in R2P is closely related to the notion of the
power and responsibility. It is different thing from taking
international legal responsibility to taking humanitarian
responsibility in the context of R2P. In the future, theory of
international norm have to exploit how to analyze not only
right and obligation but also power and responsibility of
international actors.

Can the international community take responsibility? In
this paper, the sanction by the UN Security Council is ana-
lyzed. In this analysis, many new international actors can be
not only the subject of the sanction but also the subject of the
sanction.

Nowadays, various international actors have the ability to
take the responsibilities in proportion to their ability. R2P
shows us the way how to construct not only top down security
but also bottom up security by the international community.
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Notes

1.

7.

9.

This paper is based on my speech at a workshop of Waseda University held on 22
June 2009. The main title of the workshop was “The Responsibility to Protect:
Japan’s Role in Translating the Principle from Words to Deeds.” It was organized
by the Global Institute for Asian Regional Integrationi] GIARI[ the Asia-Pacific
Center for the Responsibility to Protect, and Asia Human Community] AHCO

. What is the definition of “international community”? Please see next page.
. “Implementing the responsibility to protect: Report of the Secretary-General”12

January 2009, UNGA official document] A/63/6770

. What is the definition of a norm? Please see Mariko Shoji “Research Notes:

Normative Role of the United Nations Secretary-General,” The Keiai Journal of
International Studies, No. 23, pp. 117-118.

. The International Commission on Intervention and State Sovereignty] 20010] The

Responsibility to Protect, The Report of the International Commission on
Intervention and State Sovereignty, December, p. 3, para. 1.11.

. Legal analysis of R2P was examined in the following paper: Mariko Shoji,

“Kokuren ni okeru Ningen no Anzen Hosho Gainen no Igi—Kihan toshiteno
Ichizuke wo megutte’l] The Connotation of the Notion of Human Security within
the United Nation—Concerning its Status as a Norm—[OThe Journal of
International Law and Diplomacy, Vol. 105, No. 2, August 2006.

Mariko Shoji, “Kokuren ni okeru Kihan Souzou no Shinkyokumen'l A New
Aspects of the Norm Creating Process in the United Nations[ Journal of World
Affairs, September 2006.

. Interview with Dr. Ramesh Thakur in March 2005. Dr. Ramesh Takur was the vice

rector of the United Nations University, Tokyo, since 1998, and was in charge of
the university’s Peace and Governance Programme.
The Responsibility to Protect, op. cit., p. 3, para. 1.13.

10. Ibid. pp. 3-4.
11. I define the notion of “ownership” in this paper as the same as the term “subject

ability.” From the viewpoint of law, the notion of “ownership” is defined as follows:
“The bundle of rights allowing one to use, manage, and enjoy property, including
the right to convey it to others” Black’s Law Dictionary] 3rd ed., 2006, p. 512[]

In this paper, the notion of “ownership” is used not only from the viewpoint of
international law but also from the viewpoint of international politics. From the
viewpoint of international law, the main subject of international law is “states.”
And Professor Wallace mentioned “A subject of international law owes responsibil-
ities to the international community and enjoys rights, the benefits of which may
be claimed, and which, if denied, may be enforced to the extent recognized by the
international legal system, via legal procedures, that is, the entity will have proce-
dural capacity’l] Rebecca M. M. Wallace, International Law, Sweet & Maxwell, 1997,
p. 590 And she continues, “Today, however, although they] statesClremain its pri-
mary subjects, they are no longer the exclusive subjects of international legal sys-
tem’d Wallace, ibid., p. 600

This paper questioned whether states have exclusive ownership or subject ability
in international society. Professor Young mentioned, “A combination of forces,
including rising levels of international interdependence, the growing role of non-
state actors and the emergence of the global change agenda, is now raising pro-
found questions about some of the intellectual underpinnings of the states
system’] James N. Rosenau & Ernst-Otto Czempiel, Governance without government:
order and change in world politics, Cambridge University Press, 1992, pp. 192-193[]

“Subject ability” in this paper is used not only in the context of international law
but also in the context of international politics. From this interdisciplinary con-
text, not only states but also non-state actors have “subject ability” in international
society.
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12. International Court of Justice, Reportd] 1949(] “Reparations for injuries Suffered
in the Service of the United Nations,” p. 173.

13. Hersch Lauterpachtd 19700 International Law: collected papers, Cambridge
University Press, p. 136.

14. Ibid.

15. Rebecca M. M. Wallace, International Law, Sweet & Maxwell, 1997, pp. 68-69.

16. Ibid., p. 74.

17. Business Dictionary, http://www.businessdictionary.com/definition/juridical-person.
html

18. A juristic or juridical person is a legal entity through which the law allows a
group of natural persons to act as if it were a single composite individual for cer-
tain purposes, or in some jurisdictions, for a single person to have a separate legal
personality other than their own. This legal fiction does not mean these entities
are human beings, but rather means that the law allows them to act as persons for
certain limited purposes—most commonly lawsuits, property ownership, and con-
tracts. This concept is separate from and should not be confused with limited lia-
bility or the joint stock principle. Also note that basic right{] like the rights to free
speech and due process of lawddo not necessarily follow from juristic person-
hood. A juristic person is sometimes called a legal person, artificial person, or
legal entity] although the last term is sometimes understood to include natural
persons as welll] Although the concept of a juristic person is more central to
Western law as well as common law and civil law countries, it is also found in virtu-
ally every legal system.

In the United Kingdom and the United States, the use of this terminology does
not mean that juristic persons are considered human beings. It’s simply a “techni-
cal legal meaning” where “a ‘person’ is any subject of legal rights and duties.”
Because these entities may have legal rights and duties, they are considered ‘juris-
tic persons’ to distinguish them from natural persons.

19. The word “incompetent” is also used to describe persons who lack mental capaci-
ty to make contracts, handle their financial and other personal matters such as
consenting to medical treatment, etc. and need a legal guardian to handle their
affairs.

Law{] albeing unable or legally unqualified to perform specified acts or to be
held legally responsible for such acts.

0 bOinadmissible, as evidence.

20. Paul R. Viotti & Mark V. Kauppid 1998 International Relations Theory, Longman
Publishers.

21. Ryo Oshibal 19980 “Introduction: reconsidering international actors of interna-
tional relations,” International Relations, Vol. 119, pp. 4-5.

22. Oxford University] 20000 Oxford Advanced Learner’s Dictionary, Oxford University
Press.

23. lan Brownli€l 20000 Principles of Public International Law, Oxford University
Press.

24. Wesley Newcomb Hohfeld] 20050] Walter Wheeler Cook ed., Fundamental Legal
Conceptions: As Applied in Judicial Reasoning, Lawbook Exchange Ltd., New Jersey, p.
36.

25. Ibid., p. 38 &1 188318 App. Cas., at p. 597.

26. Ibid., p. 50.

27. Oshiba, op. cit.

28. Robert Jackson, George Sorenser] 20030 Introduction to International Relations;
Theories and approaches, Oxford University Press, pp. 158-170.

29. Ibid., p. 158.

30. See the preface of this article.

31. I. A. Shearer, Stark’s International Law, Butterworths, 1994, p. 265
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32. Henry Campbell Blackd 19900 Black’s Law Dictionary, 6th ed., St. Paul, MN.: West
Publishing, p. 1341.

33. Please see following table “The Resolutions of Sanctions by the UN Security
Council.”

34. The Resolution of the UN Security Council.

35. Hedley Bulll 1995[] The Anarchical Society, 1977, Columbia University Press, p. xv.

36. Pal Dragog 2006/7/300) The Structure of Global Capitalism: The Stakeholder/Shareholder
Relationship and Corporate Governance from the Viewpoint of Anthony Giddens Structuration
Theory, Ciando.

37. Terry Macdonald, Global Stakeholder Democracy: Power and Representation Beyond
Liberal States, Oxford University Press, Published 2008.

38. Minu Hemmati, Felix Dodds, Jasmin Enayati, Jan McHarry, Multi Stakeholder
Processes for Governance and Sustainability: Beyond Deadlock and Conflict, Earthscan
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